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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the 

Court day preceding the hearing, notice is given of an intent to argue the 

matter as set forth herein. Counsel or self-represented parties must email 

Department 07 to request argument and must specify, in detail, what 

provision(s) of the tentative ruling they intend to argue and why. Counsel or 

self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude 

any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO 

AND AUDIO CAPABILITY) PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF 

THE TIME OF YOUR ZOOM HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some 

appear by zoom, while others appear in person. CourtCall is not an option for 

law and motion matters due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S

09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

If the parties so stipulate the appearance can be in person (at a time provided 

by the Clerk of Dept. 07) provided that the stipulation is given to the Clerk of 

Department 07 by 4:00 p.m.  

 
 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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1. 9:00 AM CASE NUMBER:  MSC16-01229 

CASE NAME:  IOANNOU VS. RICCA 

HEARING ON MOTION FOR FINAL ACCOUNTING  

*TENTATIVE RULING:* 

 

Appearance required.  The Order that each side now proposes is to be submitted 

to the Court and emailed to all the parties by 4 p.m.  Be prepared to address the 

differences, if any. 

 
 

  

 

    

2. 9:00 AM CASE NUMBER:  MSC17-01486 

CASE NAME:  DOSKOCZ VS. ALS 

HEARING ON MOTION FOR ATTORNEY FEES AND INCENTIVE 

AWARD  

FILED BY TERESA DOSKOCZ 

*TENTATIVE RULING:* 

 

Granted, for the reasons stated in the proposed order. 

 
 

  

 

    

3. 9:00 AM CASE NUMBER:  MSC17-01486 

CASE NAME:  DOSKOCZ VS. ALS 

HEARING ON MOTION FOR ATTORNEY FEES  

*TENTATIVE RULING:* 

 

Granted for the reasons stated in the proposed order.  The fees are both 

reasonable and necessary.  Given the complexity of the issues presented and the 

skill of counsel, the Court grants the reasonable multiplier requested. 
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4. 9:00 AM CASE NUMBER:  MSC17-01486 

CASE NAME:  DOSKOCZ VS. ALS 

HEARING RE ENTRY OF FINAL JUDGMENT 

*TENTATIVE RULING:* 

 

The latest proposed Judgment is approved for the reasons stated therein (dated 

8/29/22 per email).  Objections are all overruled.  Judgment will be entered on 

9/2/22. 

 
 

  

 

    

5. 9:00 AM CASE NUMBER:  MSC17-02330 

CASE NAME:  CHEKENE VS. BOWERS 

HEARING ON DEMURRER 3rd Amended COMPLAINT 

FILED BY DAMON BOWERS & PERSEVERE LENDING, INC. 

*TENTATIVE RULING:* 

 

The Court rules as follows on the demurrer brought by defendants Damon 

Bowers and Persevere Lending, Inc.  The demurrer is directed to the First, Third, 

Fourth, Seventh, and Eighth Causes of Action, as set forth in plaintiffs’ Third 

Amended Complaint, filed on May 31, 2022. 

The demurrer is sustained without leave to amend as to the First Cause of 

Action, and is otherwise overruled.  Defendants shall file an answer to the Third 

Amended Complaint on or before September 22, 2022.  The basis for this ruling 

is as follows. 

A. Plaintiffs’ Evidentiary Objections. 

Plaintiffs’ evidentiary objections, filed with plaintiffs’ opposition 

memorandum on August 22, 2022, are overruled.  The Court may take 

judicial notice of court filings and orders that are pertinent to defendants’ 

res judicata defense. 
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B. The First Cause of Action (Negligence). 

Plaintiffs’ First Cause of Action is for negligence.  This cause of action is 

stated against defendant Bowers. 

The demurrer by defendant Bowers is sustained without leave to amend.  

The alleged relationship between plaintiffs and Bowers — in his alleged capacity 

as the alter ego of DB Capital — is a contractual one; plaintiffs purchased a 

house from Bowers/DB Capital pursuant to a written purchase agreement.  

(TAC, ¶ 71.)  The economic loss rule provides that, generally, plaintiffs cannot 

recover tort damages arising from the ‘negligent’ breach of a contract.  (See, 

Erlich v. Menezes (1999) 21 Cal.4th 543, 552-554.)  Plaintiffs have failed to 

allege facts taking this case out of the general rule. 

The 1963 Sabella decision, on which plaintiffs rely, is no longer good law 

insofar as it would require a different result in the case at bar; it was decided 

decades before the more modern evolution of the economic loss rule.  (See 

Sabella v. Wisler (1963) 59 Cal.2d 21, 27-30.)  Further, the Sabella decision is 

distinguishable, because the defendant in that case was the contractor who 

performed the allegedly negligent work.  In the case at bar, plaintiffs may 

continue to pursue the contractors and subcontractors who performed allegedly 

negligent work, but may not pursue the seller with whom plaintiffs contracted. 

C. The Third Cause of Action (Breach of Contract). 

Plaintiffs’ Third Cause of Action is for breach of contract.  This cause of 

action is stated against defendant Bowers. 

The demurrer by defendant Bowers is overruled.  Bowers does not dispute 

that (1) plaintiffs have adequately alleged a breach of contract theory as against 

defendant DB Capital, and (2) plaintiffs have adequately alleged an alter ego 

theory that would make Bowers individually liable for DB Capital’s obligations.  

(See TAC, ¶¶ 10-13.)  Bowers’ individual liability arises not from his status as a 

contracting party but rather from his status as the alter ego of the contracting 

party.  (See Troyk v. Farmers Group, Inc. (2009) 171 Cal.App.4th 1305, 1341 

[under the alter ego doctrine, the corporation’s acts are deemed to be those of the 

person controlling the corporation].) 
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The Court notes that, at some point, plaintiffs may have to choose between 

two possible remedies against defendant Bowers based on alter ego liability, 

assuming that alter ego liability is proved at trial: (1) joint and several liability 

with DB Capital on the arbitration award against DB Capital, now confirmed in a 

judgment, or; (2) individual liability on the causes of action for breach of 

contract and breach of implied warranties, as newly litigated in this Superior 

Court action.  Certainly, plaintiffs cannot be allowed a double recovery.  

Defendant Bowers has not offered any legal analysis, however, suggesting that 

plaintiffs are required to make an election of remedies at the pleading stage.  In 

the interest of efficiency and judicial economy, plaintiffs may wish to consider 

pursuing only the first remedy, but that is a question for another time.  The Court 

will revisit the possible need for an election of remedies at the Issue Conference. 

D. The Fourth Cause of Action (Implied Warranties). 

Plaintiffs’ Fourth Cause of Action is for breach of implied warranties.  

This cause of action is stated against defendant Bowers. 

The demurrer by defendant Bowers is overruled, based on the same 

rationale set forth in the Court’s ruling on the Third Cause of Action for breach 

of contract.  Bowers does not dispute that plaintiffs have adequately alleged an 

alter ego theory that would make Bowers individually liable for DB Capital’s 

obligations.  (See TAC, ¶¶ 10-13.)  The question then is whether plaintiffs have 

adequately alleged a cause of action for breach of implied warranties against 

DB Capital. 

The Court finds that plaintiffs have adequately alleged a breach of implied 

warranties.  (See Windham at Carmel Mountain Ranch Assn. v. Superior Court 

(2003) 109 Cal.App.4th 1162, 1168 [there is “an implied warranty of reasonable 

workmanship in design and construction that applies to the sale of newly 

constructed real property”].)  Defendant Bowers offers no rationale for 

distinguishing between a “new” house and a completely remodeled house 

sold by a real estate developer, for purposes of the implied warranty doctrine.  

The Court notes the following allegation by plaintiffs: 

24. Bowers and DB Capital … hired general contractors … 

to construct the addition of new bedrooms, a great room, 
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garage, roof and gutter system, exterior building envelope, 

and other amenities at the Subject Property, including the 

installation of a new drainage system, landscaping, and 

hardscaping improvements which included downspout 

leaders, lawn and planting area drains, and a subsurface 

drainage system consisting of drainage pipes, catch basins, 

and other elements. 

(TAC, ¶ 24.)  In fact, the Real Estate Transfer Disclosure Statement described 

the subject residence as “new.”  (TAC, ¶ 121.) 

The Siders decision cited by defendant Bowers is distinguishable, because 

the defendants there were individual homeowners selling their own personal 

residence; they were not “commercial developers.”  (See, Siders v. Schloo (1987) 

188 Cal.App.3d 1217, 1220-21.)  In the case at bar, plaintiffs have alleged that 

DB Capital was a commercial developer, and that DB Capital was in the business 

of buying and ‘flipping’ real property.  (TAC, ¶ 3, ¶ 12(a), ¶ 27, ¶ 28, etc.) 

E. The Seventh Cause of Action (Declaratory Relief). 

The Seventh Cause of Action is for declaratory relief concerning 

plaintiffs’ alter ego allegations.  This cause of action is stated against defendant 

Bowers. 

The demurrer by defendant Bowers is overruled.  Defendant’s sole 

argument is that this cause of action is barred by res judicata.  The argument 

lacks merit. 

Defendant Bowers made this same argument, vehemently, in the 

opposition to plaintiffs’ earlier motion for leave to file the Second Amended 

Complaint.  (See Opposition, filed on 1-3-22.)  The Court rejected the argument 

in its order granting the motion: 

The Court’s order denying plaintiffs’ previous motion, 

which was to add defendant Damon Bowers as an additional 

judgment debtor, has no bearing on the present motion.  Nothing in 

that previous order can reasonably be construed to foreclose 

plaintiffs from amending their complaint to add an alter ego theory.  
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The Court simply held that, under the circumstances then before the 

Court, it would be a denial of Due Process to add defendant Bowers 

as a judgment debtor by means of a summary law and motion 

proceeding, given that defendant Bowers had not yet been put on 

notice of an alter ego theory, and had not yet had the opportunity to 

conduct discovery concerning and to otherwise litigate his defenses 

to that theory. 

 The Court notes that, if plaintiffs ultimately prevail on their 

alter ego theory, this will not result in defendant Bowers being 

added to the judgment against DBC as an additional judgment 

debtor.  Rather, a new, separate judgment will be entered against 

defendant Bowers in his individual capacity.  Accordingly, there 

will be no need to ‘reconsider’ the Court’s prior ruling denying the 

motion to add Bowers as an additional judgment debtor. 

(See, Minute Order dated 1-14-22.)  Defendant has not shown grounds for 

reconsidering this aspect of the Court’s prior ruling, and the Court exercises its 

discretion not to reconsider the ruling sua sponte. 

 F. The Eighth Cause of Action (Declaratory Relief). 

The Eighth Cause of Action is for declaratory relief concerning plaintiffs’ 

successor liability allegations.  This cause of action is stated against defendant 

Bowers and defendant Persevere Lending Inc. 

Defendants make two arguments: (1) that this cause of action is barred by 

res judicata, and; (2) that DB Capital’s bankruptcy somehow conclusively 

negates plaintiffs’ successor liability theory at the demurrer stage.  Both 

arguments lack merit.  Accordingly, defendants’ demurrer is overruled. 

First, the issue of defendant Persevere’s successor liability was not before 

the Court when the Court decided plaintiffs’ motion for leave to amend the 

judgment against DB Capital.  In fact, Persevere was not yet a defendant at that 

time.  Accordingly, the order denying the previous motion could not have had res 

judicata effect on Persevere’s potential liability as a successor business entity. 

 Second, the Katzir’s decision cited by defendants is distinguishable, 
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because that decision was based on the judgment creditor’s failure to present 

evidence in support of its motion.  (See Katzir's Floor & Home Design, Inc. v. 

M-MLS.COM (9th Cir. 2004) 394 F.3d 1143, 1151 [“there is no evidence” 

supporting a finding that the debtor’s assets were acquired “for inadequate 

consideration”].)  In the case at bar, the Court is concerned with the adequacy of 

plaintiffs’ allegations, and not whether those allegations will ultimately be 

supported by sufficient evidence. 

 

The case is re-assigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 

 
 

  

 

    

6. 9:00 AM CASE 

NUMBER: 

 MSC18-02082 

CASE NAME:  BINSWANGER VS. COLVIS 

HEARING ON SUMMARY MOTION    

FILED BY: BINSWANGER, LOUISA V. 

*TENTATIVE RULING:* 

 

Hearing dropped by Court.  Case Settled. 

 
 

  

 

    

7. 9:00 AM CASE NUMBER:  MSC19-01509 

CASE NAME:  DOMINGUEZ/AGULTO VS. HOUSE 

HEARING ON MINOR'S COMPROMISE    

FILED BY: AGULTO, MULAIN 

*TENTATIVE RULING:* 

 

Denied in part.  The court only is willing to approve 25% of the gross proceeds 

for attorney fees.  Otherwise granted. 
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8. 9:00 AM CASE NUMBER:  MSC19-01590 

CASE NAME:  AL-BAHRANI VS. SIGNET MORTGAGE 

HEARING ON MOTION RE GOOD FAITH SETTLEMENT 

FILED BY: CITIBANK, N.A. 

*TENTATIVE RULING:* 

 

Unopposed motion granted. 

 
 

  

 

    

9. 9:00 AM CASE NUMBER:  MSC19-01590 

CASE NAME:  AL-BAHRANI VS. SIGNET MORTGAGE 

HEARING ON MOTION TO SEAL  

FILED BY: CITIBANK, N.A. 

*TENTATIVE RULING:* 

 

Unopposed motion granted. 

 
 

  

 

    

10. 9:00 AM CASE NUMBER:  MSC19-01650 

CASE NAME:  PIPPINS VS. WILLIAMS 

HEARING ON SUMMARY MOTION 

FILED BY JEREMY D. WILLIAMS 

*TENTATIVE RULING:* 

 

On the Court’s own motion and for good cause, the hearing on the Plaintiffs’ 

motion for summary adjudication and the Defendants’ motion for summary 

judgment, or alternatively, for summary adjudication, are continued to 9:00 

a.m. on September 19, 2022 and will be heard in Department 18. The parties 

are also notified that the settlement conference presently scheduled for 

September 19, 2022 in Department 18 is continued to 10:00 a.m. on September 

29, 2022 in Department 18. The Court further orders the following: 

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 07 
HEARING DATE:  09/02/2022 

 

 

10 

 

1. A.  The Court’s preliminary review of the Orme Declaration filed in support of 

the Defendants’ motion for summary judgment or alternatively, for summary 

adjudication and also filed separately in opposition to the Plaintiffs’ motion for 

summary adjudication includes as exhibits excerpts of deposition transcripts 

which have not been marked or highlighted in accordance with the California 

Rules of Court. (See Cal.R.Ct. 3.1116(c) [“(c) Highlighting of testimony [] The 

relevant portion of any testimony in the deposition must be marked in a manner 

that calls attention to the testimony.”].) Given the voluminous exhibits and 

hundreds of material facts listed by Defendants in their filings, the Court requires 

Defendants to re-file the deposition excerpts portion of the exhibits only, with 

the deposition excerpts highlighted or marked in accordance with Rule 

3.1116(c). Defendants are ordered to file the corrected deposition excerpts with 

the Court and deliver a courtesy copy to the Chambers of D18 by 4:00 p.m. on 

Tuesday, September 6, 2022, and to serve the corrected deposition excerpts on 

opposing counsel concurrently with the filing.  

2.  

3. B.  The Court is in receipt of courtesy copies of the Plaintiffs’ Supplemental 

Declaration of Counsel filed August 26, 2022 which identifies 6 exhibits filed 

with the Supplemental Declaration. The courtesy copies do not include a copy of 

Exhibit 4 to the Supplemental Declaration. Plaintiffs are ordered to file Exhibit 4 

to the Supplemental Declaration and deliver a courtesy copy to the Chambers of 

D18 by 4:00 p.m. on Tuesday, September 6, 2022, and to serve Exhibit 4 on 

opposing counsel concurrently with the filing. In addition, Exhibit 4 to the 

Simpich Declaration in support of Plaintiffs' motion for summary judgment 

contains deposition excerpts that are not marked or highlighted in violation of 

Rule 3.1116(c) cited above. Plaintiffs are ordered to re-file the deposition 

excerpts filed in support of their motion and deliver a courtesy copy to the 

Chambers of D18 by 4:00 p.m. on Tuesday, September 6, 2022, and to serve 

Exhibit 4 on opposing counsel concurrently with the filing. 

4.  

The case is re-assigned to D-18, Judge Danielle Douglas, for all purposes, 

effective 9/5/22. 
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11. 9:00 AM CASE NUMBER: MSC19-02669 

SEE ALSO LINE #22 

CASE NAME:  LYNCH VS. MOROZ 

HEARING ON MOTION TO CONSOLIDATE  

FILED BY DENISE LYNCH 

*TENTATIVE RULING:* 

 

Before the Court is a motion to consolidate filed by Plaintiffs Denise Lynch 

and Sean Lynch (“Plaintiffs”). The motion to consolidate relates to case no. 

MSC22-00001. 

Defendants bring this motion pursuant to Code of Civil Procedure § 1048(a) on 

the grounds that the cases involve common questions of law or fact and feature 

“nearly identical” documents and witnesses.  

Defendant Karen Moroz objects to the motion to consolidate arguing that 

“Plaintiffs’ 2019 Action is not pending before the Court.” (Objection at 

1:28-2:1.)  

Factual Background: 

Plaintiffs filed the instant case in December 2019. A First Amended Complaint 

(“FAC”) was filed on May 4, 2022. The FAC alleges five causes of action: 

(1) strict liability; (2) negligence; (3) intentional infliction of emotional distress; 

(4) negligent infliction of emotional distress; and (5) loss of consortium. This 

matter relates to an incident in January 2018 wherein Plaintiffs allege that 

Defendant intentionally dropped her dog’s leash resulting in the dog running into 

Mrs. Lynch causing injuries. 

On June 3, 2022, Defendant filed a demurrer and motion to strike directed at the 

FAC. The demurrer only addressed the third cause of action for intentional 

infliction of emotional distress. The motion to strike sought to strike the request 

for punitive damages from the prayer for relief. 

After the hearing on the above motions on July 29, 2022, both motions were 

granted while giving Plaintiffs leave to amend.  

On January 3, 2022, Plaintiffs filed a second Complaint against Defendant 

Moroz as well as a new defendant Peter Smietana (the “2022 Action”). The 
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Complaint alleges the same five causes of action as those set forth in the 2019 

Action. The 2022 Action also relates to damages sustained by Plaintiff as a 

result of Defendant’s dog being let outside off-leash and physically assaulting 

Mrs. Lynch. This incident occurred in November 2021. 

 Analysis 

Code of Civil Procedure § 1048 provides, "When actions involving a common 

question of law or fact are pending before the court, it may order a joint hearing 

or trial of any or all of the matters in issue in the actions; it may order all the 

actions consolidated and it may make such orders concerning proceedings 

therein as may tend to avoid unnecessary costs or delay." (Code Civ. Proc. 

§ 1048(a).) 

The decision to consolidate is left to the sound discretion of the trial court based 

on its assessment of various factors, including whether there are common issues 

of fact or law, and even if there are, whether other factors, such as potential 

prejudice to one or more parties, delay, confusion or other considerations do not 

warrant consolidation. (Todd Steinberg v. Dalkon Shield Claimants Trust (1996) 

48 Cal.App.4th 976, 978-979 ["Code of Civil Procedure section 1048 grants 

discretion to the trial courts to consolidate actions involving common questions 

of law or fact. The trial court's decision will not be disturbed on appeal absent a 

clear showing of abuse of discretion."]) 

Here, Plaintiffs contend that both cases “feature nearly identical facts, 

documents, and witnesses.” As both cases involve the same injured Plaintiffs, the 

same dog, and similar and related handling of the dog, it would be more 

convenient to have all matters handled in a single, consolidated action. 

Especially, since most discovery and likely motion practice will be similar if not 

identical in each action. 

Defendants claim that consolidation is not appropriate as “Plaintiffs’ 2019 

Action is not pending before the court” as Plaintiffs were granted leave to amend 

following Defendant’s demurrer and motion to strike, and no amended pleading 

has been filed or served. Defendant cites no support for the claim that the matter 

is not pending under such circumstances. 

To begin with, the demurrer was only directed toward one of the five causes of 

action. Thus, it is not disputed that there are currently still four causes of action 

pending before this Court in the 2019 Action. So, even though Plaintiffs were 

granted leave to amend, that does not mean that the four causes of action not 
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demurrer to are somehow no longer pending.  

In addition, even though Plaintiffs were granted leave to amend, does not mean 

that they are required to amend. Here, Plaintiffs appear to have filed a Second 

Amended Complaint on August 26, along with their reply papers. As Defendants 

did not follow the rules relating to having an order entered relating to the 

demurrer and motion to strike, it appears that this amendment is timely.  

In accordance with California Rules of Court 3.1312, unless the parties waive 

notice or the court orders otherwise, “the party prevailing on any motion must, 

within five days of the ruling, serve by any means authorized by law and 

reasonably calculated to ensure delivery to the other party or parties no later than 

the close of the next business day a proposed order for approval as conforming to 

the court’s order.” (Cal. R. Ct. 3.1312(a) emphasis added.) Within five days 

thereof, the receiving party must notify the prevailing party whether they 

approve of the proposed order. (Ibid.) Failure to do so shall “be deemed an 

approval.” (Ibid.)  

“The prevailing party must, upon expiration of the five-day period provided for 

approval, promptly transmit the proposed order to the court together with a 

summary of any responses of the other parties or a statement that no responses 

were received.” (Cal. R. Ct. 3.1312(b).) If the prevailing party fails to do so, any 

other party may do so. (Cal. R. Ct. 3.1312(d).)  

This Court’s local rules also require the prevailing party to prepare an order in 

accordance with the above Rules of Court. (Local Rule 3.43.) Here, there is no 

indication either party submitted a proposed order relating to the demurrer and 

motion to strike. 

This is important, because the entry of the order is what starts the clock for when 

Plaintiff must file their amended complaint. “Following a ruling on a demurrer, 

unless otherwise ordered, leave to answer or amend within 10 days is deemed 

granted…” (Cal. R. Ct. 3.1320(g).) Here, the demurrer was sustained, and the 

motion to strike was granted, both with leave to amend. Neither order set a 

timeframe for when amendment must occur. Therefore, per the California Rules 

of Court, Plaintiffs had 10 days to amend their pleading. This countdown, 

however, starts once the order is entered. As discussed above, no order was ever 

received by the Court – and thus an official order has not been entered.  

Defendant cannot now come and complain that the matter is not at issue because 

there is no amended complaint (at the time of their opposition), since it was 
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Defendant’s duty to prepare and submit the order to the Court regarding the 

demurrer and motion to strike as they were the prevailing party. When it became 

clear that Defendant was not submitting a proposed order, Plaintiff could have 

(and should have) done so. (Cal. R. Ct. 3.1312(d).)  

The Parties are reminded that they should familiarize themselves with, and must 

comply with, the Rules of Court, Rules of Civil Procedure, and all local rules.  

Given the above, Defendant’s contention that the 2019 Action is not pending 

before this Court is without basis.  

As the Court finds that there are common issues of fact and law, and that 

consolidating the matters will enhance the Court’s efficiency and avoid the 

substantial danger of inconsistent adjudications, the cases should be consolidated 

for all purposes, including trial. Plaintiffs’ motion is granted. The Lynch v. 

Moroz action, Case Number MSC19-02669, shall continue as the Lead Case. 

 

The trial date is vacated.  A trial setting conference is set in D-18 on 9/6/22 at 

8.30 a.m.  The case is re-assigned for all purpose to Judge Danielle Douglas, 

D-18, effective immediately.  This TSC will also double as the last CMC.  

 
 

  

 

    

12. 9:00 AM CASE NUMBER:  MSC20-00559 

CASE NAME:  FONG VS. COUNTRYWOOD HOMEOWNERS 

HEARING ON MOTION  FOR SUMMARY JUDGMENT  

FILED BY COUNTRYWOOD HOMEOWNERS ASSOCIATION 

*TENTATIVE RULING:* 

 

Before the Court is Defendant Countrywood Homeowners Association 

(“Defendant” or “the HOA”)’s Motion for Summary Judgment or in the 

Alternative for Summary Adjudication (“MSJ”). The MSJ relates to Plaintiff 

Julie A. Fong (“Plaintiff” of “Fong”)’s Complaint for (1) breach of contract; 

(2) negligence; and (3) nuisance. (The caption of the Complaint references a 

cause of action for private nuisance but there is no such cause of action in the 

body of the Complaint.) 

Defendant moves on the grounds that the HOA is entitled to make decisions 
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regarding landscaping under the Conditions, Covenants, and Restrictions 

(CC&R’s) of the HOA, that the HOA’s decisions are protected by the doctrine of 

“judicial deference,” and that Plaintiff is responsible for the repair and 

maintenance of her foundation. 

For the following reasons, the MSJ is denied. 

Request for Judicial Notice  

Plaintiff requests judicial notice of (Ex. 6) two photographs pursuant to Evid. 

Code § 451(f) in a combination Declaration and Request for Judicial Notice. 

The request is denied. Unauthenticated photographs are not “[f]acts and 

propositions of generalized knowledge that are so universally known that they 

cannot reasonably be the subject of dispute.” (Evid. Code § 451(f).) 

Legal Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the 

relevant legal standard for deciding the MSJ. Section 437c(o)(1) provides, in 

relevant part: 

A cause of action has no merit if one or more of the elements of the 

cause of action cannot be separately established, even if that 

element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of 

showing that a cause of action has no merit if that party has shown 

that one or more elements of the cause of action, even if not 

separately pleaded, cannot be established, or that there is a complete 

defense to that cause of action. Once the defendant or cross-

defendant has met that burden, the burden shifts to the plaintiff or 

cross-complainant to show that a triable issue of one or more 

material facts exists as to the cause of action or a defense thereto. 

The plaintiff or cross-complainant shall not rely upon the mere 

allegations or denials of its pleadings to show that a triable issue of 

material fact exists but, instead, shall set forth the specific facts 

showing that a triable issue of material fact exists as to that cause of 

action or a defense thereto.  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 07 
HEARING DATE:  09/02/2022 

 

 

16 

 

The party moving for summary judgment has the burden of persuasion to show 

there is no triable issue of material fact and thus it is entitled to judgment as a 

matter of law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 

Only if the moving party successfully meets this burden does the burden shift to 

the opposing party to make its own prima facie showing of the existence of a 

triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 

15 Cal.3d 866, 873.) The scope of the defendant’s initial burden is defined by the 

pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 

Cal.App.3d 1, 18.) 

Brief Factual Background 

Plaintiff owns a townhome within the Countrywood Townhome development, 

managed by Defendant HOA and subject to the Countrywood CC&Rs. 

(Complaint at ¶¶ 1-3.) The gravamen of her complaint is her allegation that 

Defendant’s “New Landscaping & Irrigation Plan,” beginning in the Spring of 

2018, reduced the moisture content of foundation soils below her property and 

resulted in differential settlement of her foundation, causing structural damage to 

the townhome. (Id. at ¶¶ 9, 10.) 

As best the Court can determine, the New Landscaping & Irrigation Plan arose 

out of the HOA’s decision to adopt drought resistant landscaping and drip 

irrigation. (Asselin Decl. at ¶ 7.) Though the Asselin declaration is not specific 

as to time with respect to many of the events she describes, she does testify that 

“[i]n 2011, the Association began researching ways in which it could comply 

with California’s water conservation policy.” (Id. at ¶ 6.) Sometime subsequent 

to that date, the Association formed a landscaping committee “to develop a plan 

to remediate and renovate the existing landscaping.” (Id. at ¶ 7.) Ms. Asselin 

describes this as the “Lawn to Garden” program. (Id.) The “Lawn to Garden” 

transition took place “gradually over a number of years, moving from one group 

of townhouses to the next, primarily around the perimeter of the complex.” (Id. 

at ¶ 8.) The transition in the general area of Plaintiff’s unit was completed in the 

fall of 2018. (Id. at ¶ 14.) She testifies that “the Countrywood Homeowner’s 

Association stopped regularly watering the lawn area (Common Area) along 

Treat Blvd down and around the corner of Bancroft Road to Countrywood 

Court.” (Id.) 

In the opinion of Plaintiff’s geotechnical expert, the HOA’s decision to stop 

irrigating the area southwest of the Plaintiff’s home dried out the clay soil in that 

area. (Moura Decl. at ¶ 5, Ex. 2 at p. 4 [Cause of Reported Distress].) 
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Consequently, those clay soils “shrank and settled, causing settlement of the 

nearest portion of the subject building and pulling down any piers supporting 

that portion of the building[.]” (Id.) 

Analysis 

Plaintiff does not materially dispute that landscaping decisions, such as the 

choice to convert the landscaping from lawn to native plants, is within the 

purview of the HOA. Instead, the parties dispute the nature of the decision and 

whether it entitled to deference. 

Defendant contends that the “judicial deference rule” adopted in Lamden v. La 

Jolla Shores Clubdominium Homeowners Assn. (1999) 21 Cal.4th 249 (Lamden), 

precludes judicial review of any of its decisions concerning the New 

Landscaping & Irrigation Plan. In Opposition, Plaintiff contends that as a 

threshold issue, Defendant has waived this defense for failure to assert it in its 

answer to Plaintiff’s Complaint. (Opp. at 7:4-10 [citing Ekstrom v. Marquesa at 

Monarch Beach Homeowners Assn. (2008) 168 Cal.App.4th 1111 (Elkstrom)].) 

The Court notes that Elkstrom is not unpublished. The publication status of 

Elkstrom was changed by the Court of Appeal from unpublished to published on 

December 1, 2008. Critically, the judicial deference rule is an affirmative 

defense. (Ekstrom, supra, 168 Cal.App.4th at pp. 1122–1123 [“Just as the 

corporate business judgment rule” is a defense, “so too is the rule of judicial 

deference to decisions of homeowner association boards articulated in 

Lamden”].) And, as Plaintiff notes, Defendant did not explicitly plead this 

affirmative defense in its Answer to the Complaint. On reply, Defendant 

contends that the essential elements of the affirmative defense are present in the 

thirteenth and eleventh affirmative defense when viewed together. However, in a 

tacit admission that the judicial deference rule is not pled, Defendant also 

requests to amend its answer. The timing of the instant motion (less than thirty 

days before trial) also militates in favor of finding waiver. 

Even if the affirmative defense of the judicial deference rule were not waived, 

Defendant has failed to carry its burden of establishing the requisite elements for 

applying the rule. (See Seltzer v. Barnes (2010) 182 Cal.App.4th 953, 969 

[defendant bears burden of proof on affirmative defense].) An HOA must act on 

an informed basis, be reasonably diligent, and exercise care in order to rely on 

the business judgment rule. (Lamden, supra, 21 Cal.4th at p. 265 [“‘Generally, 

courts will uphold decisions made by the governing board of an owners 
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association so long as they represent good faith efforts to further the purposes of 

the common interest development, are consistent with the development's 

governing documents, and comply with the public policy.’” [quoting Nahrstedt 

v. Lakeside Village Condominium Assn. (1994) 8 Cal. 4th 361, 374].) 

As a threshold issue, each party characterizes the decision in question differently; 

Defendant characterizes the decision as one to “convert the Common Area into 

landscaping with drought resistant landscaping[.]” (Mot. at 8:6-7.) Plaintiff, on 

the other hand, characterizes the decision as one to stop irrigation of common 

areas entirely in March 2018. (Opp. at 2:7-17.) She contends that the latter 

decision caused differential settling of her townhome. (Complaint at ¶ 10.) 

Defendant does not engage with this distinction on reply; presumably, 

Defendant’s implication is that this latter decision is embraced by the larger one 

to convert the common area landscaping into drought resistant landscaping.  

The first step of the summary judgment analysis is both defined and limited by 

the pleadings, which “set the boundaries of the issues to be resolved at summary 

judgment.” (Conroy v. Regents of University of California (2009) 45 Cal.4th 

1244, 1250 (Conroy).) 

The Complaint alleges that “[b]eginning in the Spring of 2018, Defendant HOA 

implemented a plan of wholesale removal and replacement of the common area 

landscaping at Countrywood … [t]his removal of lawns and other landscaping 

and the removal of existing sprinkler irrigation by the Defendant HOA will 

hereinafter be referred to as ‘the New Landscaping & Irrigation Plan.” 

(Complaint at ¶ 9.) Plaintiff further alleges that “[a]s a result of the Defendant 

HOA’s implementation of the New Landscaping & Irrigation Plan, the moisture 

content of foundation soils beneath the Subject Property was suddenly reduced, 

which in turn resulted in a steadily-worsening differential settlement of the 

foundation of the Subject Property, and extensive resulting damage to the 

Subject Property.” (Id. at ¶ 10.) 

Defendant’s motion for summary judgment essentially recharacterizes the 2018 

decision to cease irrigating the common areas as subsumed within the earlier 

decision to implement the Lawn to Garden program. The broader decision to 

implement the Lawn to Garden program does appear to have many of the 

hallmarks of decisions entitled to judicial deference: for example, there is 

evidence of reasonable investigation and diligence. (See Asselin Decl. at ¶¶ 6, 7.) 

That said, there is no evidence in the record regarding the methods used to 

implement the transition. Ms. Asselin testifies that the Lawn to Garden transition 
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“took place gradually over a number of years” and that “[w]atering to the 

Common Area lawn was stopped only for the area that was transitioned during 

that year.” (Asselin Decl. at ¶ 8.) Moreover, seven years elapsed between the 

2011 decision to implement the Lawn to Garden program and the 2018 decision 

to cease irrigating the common areas.  

Even if the Court characterizes the 2018 decision to cease irrigating the common 

areas as in furtherance of the decision to implement the Lawn to Garden 

program, there is a material factual dispute as to whether or not the HOA 

exercised care. To wit, Plaintiff has introduced evidence from a geotechnical 

engineer that concluded that the sudden reduction in moisture content of the soil 

adjacent to the subject property caused settlement of the nearest portion of 

Plaintiff’s property. (Moura Decl. at ¶ 5, Ex. 2, p. 4 [Cause of Reported 

Distress].) That Plaintiff suffered harm as a result of Defendant’s decision to 

cease irrigation is evidence of a lack of care (or, at a minimum, creates a genuine 

dispute of material fact with respect to this element). 

Finally, Defendant argues that under the CC&R’s, Plaintiff is solely responsible 

for alleged damage to her foundation. Article 6.1 of the CC&R’s provides in part 

that “[e]xterior maintenance by the Association shall not include repair or 

maintenance of structures, including foundations[.]” (Exhibit A at Article 6.1.) 

The CC&Rs further provide that “Lot Owner is responsible for all maintenance, 

repair and replacement not otherwise expressly assigned to the Association by 

this Declaration.” (Id. at 6.2.) 

A plain reading of the CC&R’s indicates that individual homeowners are 

responsible for the maintenance of their foundations. However, Defendant 

provides no authority, and the Court is not aware of any, that would immunize 

them for liability for their own negligence just because the damage is to a 

structure that is normally the responsibility of the homeowner. 

The MSJ is denied. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to 

the disposition of the MSJ. (See CCP § 437c(q).) 

Plaintiff’s Objections to the Jeanette Asselin Declaration: 

1. Sustained. Improper legal conclusion. 
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2. Sustained. Improper legal conclusion. 

3. Sustained. Lacks foundation. 

4. Overruled. 

5. Overruled. 

6. Overruled. 

7. Sustained. Improper legal conclusion. 

8. Sustained. Lacks authentication. 

9. Overruled. 

10. Overruled. 

 

 

The case is re-assigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 

 
 

     

13. 9:00 AM CASE NUMBER:  MSC20-02190 

CASE NAME:  LYNN MALLARD  VS.  DR. EDWARD JANG 

HEARING ON MOTION TO BIFURCATE ISSUES  

FILED BY EDWARD JANG, D.D.S. 

*TENTATIVE RULING:* 

 

This motion is scheduled at a time of counsel’s unavailability.  It is continued to 

10/17/22 at 9 a.m. in D-18.  The case is re-assigned to D-18, Judge Danielle 

Douglas, for all purposes, effective immediately. 
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14. 9:00 AM CASE NUMBER:  MSC21-01222 

CASE NAME:  LYONS VS. PALECEK IMPORTS, INC. 

HEARING ON MOTION TO CONSOLIDATE CASES  

FILED BY CRYSTAL SARUCA 

*TENTATIVE RULING:* 

 

This case is re-assigned to Judge Weil (Department 39) for all purposes effective 

9/2/2022.  This case should be heard in the Court’s Complex Civil Department.  

 

The motion to consolidate is set for hearing on October 13, 2022 in 

Department 39 at 9:00 a.m. 

 
 

     

15. 9:00 AM CASE NUMBER:  MSC21-02092 

CASE NAME:  MCCOY VS. CITY OF PITTSBURG 

HEARING ON MOTION TO AMEND 1st Amended COMPLAINT  

FILED BY: VICTORIA MCCOY 

*TENTATIVE RULING:* 

 

Unopposed motion granted. The FAC is to be served and filed no later than 

9/30/22. 

The case is re-assigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 

 
 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-02650 

CASE NAME:  TODD WHITACRE VS. PATRIOT CONTRACT 

HEARING ON DEMURRER TO 1st Amended COMPLAINT  

FILED BY PATRIOT CONTRACT SERVICES LLC 

*TENTATIVE RULING:* 

 

The demurrer filed by defendant Patriot Contract Services, LLC (“Patriot” 

or “defendant”) is overruled for the reasons discussed below. Defendant’s 

answer shall be filed and served by September 12, 2022.  
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Background 

Plaintiff Todd Alden Whitacre was a pump man aboard the tanker ship 

SLNC PAX for just under four months. (First Amended Complaint, also referred 

to herein as “FAC,” 2:19-22.) Over two days, November 26-27, 2018, plaintiff 

dried out the pumproom. The next day he called the medic and complained of 

irregular heartbeats. (FAC, 5:19-23.) Plaintiff wrote an official ship statement 

after the cleaning operation, stating he "felt wobbily [sic], dizzy and had a fast 

heartbeat during the night, next morning.” (FAC, 5:24-27.)  

He began experiencing symptoms including irregular heartbeats, fevers, 

stomachaches, and unexplained bruising. (FAC, 2:23-26.) Plaintiff believed he 

had H.I.V. and, eleven days short of his contract complete date, he left on 

December 19, 2018, paying his own airfare home from South Korea to Los 

Angeles, where he drove himself to the V.A. hospital.  (FAC, 2:27; 8:11-14.) 

Upon arrival in California, on December 21, 2018, plaintiff purchased a take-

home H.I.V. test, which was negative. (FAC, 8:15-16.) He spent the next several 

hours researching the dangers of working on a tanker ship and discovered that 

one such danger is exposure to benzene. (FAC, 8:16-21.) That evening, after 

researching benzene exposure symptoms, he went to Kaiser and demanded a 

blood benzene test. (FAC, 8:22-23.) That evening he went to Kaiser and 

demanded a blood benzene test. (FAC, 8:22-23.) Within days thereafter, 

plaintiff suspected he had been poisoned from benzene exposure on the ship. 

(FAC, 8:17-26.) 

After a bone marrow biopsy, plaintiff was diagnosed with secondary 

(reactive) myelofibrosis on September 9, 2019. (FAC, 3:1-4.) In the following 

months, plaintiff became sensitive to ordinary daily living petroleum exposures 

such as exhaust, asphalt paving, refineries, leafblowers, etc. (FAC, 3:6-9.) His 

symptoms include headaches, fevers, and tingling, and numbness of fingers. 

(FAC, 3:11-13.) 

Plaintiff filed his original complaint on December 21, 2021, alleging one 

cause of action against Patriot for Jones Act Negligence, and two causes of 

action against another defendant, Shuyler Lines LLC, for unseaworthiness and 

maintenance and cure. A motion to quash by Shuyler Lines LLC was 

subsequently granted and that defendant was dismissed on April 8, 2022.  

Patriot filed a demurrer and motion to strike, which were sustained and 

granted, respectively. The Court granted plaintiff leave to amend, and plaintiff 
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did amend on June 28, 2022 by filing his First Amended Complaint. 

After some efforts to meet and confer with plaintiff, as required by Code 

Civ. Proc., §430.41(a), defendant generally demurs to all three causes of action 

in the FAC based on timeliness and the running of the relevant statutes of 

limitation. Plaintiff opposes the demurrer, arguing the discovery rule applies and 

that “THE STARTING DATE OF ACCRUAL SHALL BE DECEMBER 21 

2018, THE DAY I TESTED NEGATIVE FOR HIV AND THE DAY THAT I 

BECAME A WARE THAT BENZENE EXPOSURE CAUSES SYMPTOMS 

THAT I WAS HAVING.” (Opposition, 11:25-27.)  

Discussion 

A court assessing a demurrer accepts as true the facts pleaded in the 

complaint, but rejects contentions, deductions and conclusions of fact or law. 

(Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. 

(1992) 2 Cal.4th 962, 966–967.) The Court gives the complaint a reasonable 

interpretation, reading it as a whole and its parts in their context. (Blank, supra, 

39 Cal.3d 311, 318.)  

Statute of Limitations 

Defendant correctly argues that a three-year statute of limitations applies 

to plaintiff’s claims. “Unless otherwise specified by law, a suit for recovery of 

damages for personal injury or death, or both, arising out of a maritime tort, shall 

not be maintained unless commenced within three years from the date the cause 

of action accrued.” (Wagner v. Apex Marine Ship Management Corp. (2000) 83 

Cal.App.4th 1444, 1448, quoting 46 U.S.C. Appen. § 763a; see also 46 U.S.C. § 

30106 [Unseaworthiness; Maintenance and Cure]; 45 U.S.C. § 56 [Jones Act].) 

Still, where a cause of action may be, but is not necessarily, barred based 

on the statute of limitations, a demurrer should not be sustained on that basis. 

(Marshall v. Gibson, Dunn & Crutcher (1995) 37 Cal.App.4th 1397, 1403, 

citations omitted.) In order for the bar of the statute of limitations to be raised by 

demurrer, the defect must clearly and affirmatively appear on the face of the 

complaint; it is not enough that the complaint shows that the action may be 

barred. (Ibid.) 

The specific date of symptoms onset is not set forth in the FAC, but the 

date plaintiff left the ship due to his symptoms was December 19, 2018. 

Defendant’s position is that plaintiff’s departure from the ship, at the latest, 

triggered the three-year deadline to file suit. Defendant cites only non-binding 
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federal authorities from the Fifth Circuit to support this position. (See 

Memorandum of Points and Authorities in Support of Demurrer, 4:10-5:2.) 

Defendant’s authorities also generally involve motions for summary judgment, 

judgment following trial, or other proceedings supported by an evidentiary 

record.  

A cause of action for a tort accrues when there has been an invasion of a 

plaintiff's legally protected interest, which in most cases occurs at the time that 

the tortious act is committed. (Wagner, supra, 83 Cal.App.4th at 1448, citations 

omitted.)  

In some cases, however, the injured person may not realize that a tort has 

been committed upon his person, since he may sustain a latent injury which 

either is not or cannot be discovered until long after the tortious act that caused 

the injury has occurred and after the applicable statute of limitations otherwise 

would have run. (Wagner, supra, 83 Cal.App.4th at 1448-1449, citations 

omitted.) In such a case, courts have routinely applied the so-called discovery 

rule to toll the running of the statute of limitations. (Id. at 1449.) When the 

discovery rule applies, the cause of action accrues when plaintiff discovers, or 

reasonably should have discovered, both the injury and its cause. (Wagner, 

supra, 83 Cal.App.4th at 1449, 1454, emphasis added.) 

Here, while plaintiff clearly was experiencing problems, and complaining 

about them, any lack of reasonable diligence is not as apparent as defendant 

asserts. Plaintiff alleges, and supports with documents attached to his FAC, that 

he took an at-home H.I.V. test on December 21, 2018 and when that result was 

negative, he (that same day) went to Kaiser and demanded a blood benzene test. 

This allegation clearly indicates a suspicion that arose on December 21, 2018. If 

we accept the date, as we must on demurrer, the date this action was filed, 

December 21, 2021, was exactly three years later and the action is timely.  

Wagner, like this case, involved a cause of action pursuant to the Jones 

Act. The plaintiff there alleged asbestos-related injuries. While he had received 

one diagnosis five years prior to filing his complaint, the other diagnosis (was 

provided the same year as he filed suit. The appellate court reversed the 

sustaining of a demurrer based on the statute of limitations because plaintiff had 

pleaded facts showing the discovery rule applied to the later diagnosis, delaying 

accrual of that claim. 

Here, plaintiff alleges benzene-related injury pursuant to a diagnosis he 
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received in September of 2019, less than one year after he was aboard the SLNC 

PAX. This action was filed in December 2021, less than three years after the 

diagnosis. Even assuming the diagnosis is not the operative date his claims 

accrued, the Court does not find, as a matter of law, that plaintiff was 

unreasonable in his ignorance of their cause. 

Plaintiff may ultimately fail to prove his claims, or that they were timely 

filed, but whether he was diligent in discovering the essential facts is a factual 

question not appropriately determined on demurrer. (Fox v. Ethicon Endo-

Surgery Inc., (2005) 35 Cal.4th 797, 810.) 

Sham Allegations 

Defendant argues that “[m]any of the operative allegations” in the FAC 

can be ignored because they violate the sham pleading rule. 

A plaintiff may not “omit harmful allegations … from previous 

complaints.” (Deveny v. Entropin, Inc. (2006) 139 Cal.App.4th 408, 425.) Unless 

the plaintiff provides a “plausible” explanation for dropping the harmful 

allegations (such as the need to correct a mistaken allegation or to clarify 

ambiguous facts), the trial court will take judicial notice of the harmful 

allegations and disregard the new and contrary allegations. (Owens v. Kings 

Supermarket (1988) 198 Cal.App.3d 379, 383–384.) This is known as the “sham 

pleading” doctrine and prevents the abuse of process that would arise if parties 

could circumvent prior adverse rulings by pleading the underlying facts. (Smyth 

v. Berman (2019) 31 Cal.App.5th 183, 195.) 

However, when a party inadvertently makes an allegation which is 

destructive of his cause of action or of a valid defense, the courts generally have 

favored amendments to the pleadings so as to permit the party to assert the true 

facts and to correct the innocent error. (Hooper v. Romero (1968) 262 

Cal.App.2d 574, 580; see also Deveny v. Entropin, Inc. (2006) 139 Cal.App.4th 

408, 426 [the sham pleading doctrine is not intended to prevent honest 

complainants from correcting erroneous allegations or to prevent the correction 

of ambiguous facts].)  

It is undisputed that plaintiff started experiencing certain symptoms prior 

to leaving the ship—symptoms he now attributes to benzene poisoning after 

obtaining a diagnosis and medical testing when he returned home. However, his 

initial symptoms do not necessarily indicate that he knew they were due to the 

exposure. Indeed, plaintiff’s allegations in the FAC explicitly state he was 
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mistaken in attributing the symptoms to H.I.V. infection and/or stress from his 

relationship with other crew members. There does not appear to be a sham 

pleading problem here that would defeat the claims as a matter of law.  

Prayer for Relief 

Defendant also argues that the lack of a prayer for relief in the FAC 

renders the complaint subject to demurrer.  

Defendant fails to explain how the lack of a prayer defeats plaintiff’s 

ability to state a cause of action here. Notably, the nature of an action is not 

determined by the prayer, but by the factual allegations of the body of the 

complaint. (Lubin v. Lubin (1956) 144 Cal.App.2d 781, 793; Merlino v. West 

Coast Macaroni Mfg. Co. (1949) 90 Cal.App.2d 106, 112 [“The prayer for relief 

is no part of the statement of the cause of action, and should, where necessary, be 

disregarded.”].)  

Plaintiff here states in detail his alleged injuries and their alleged cause. As 

part of Exhibit “1” to the FAC, plaintiff provides specific dollar amounts as to 

damages. Specifically, the form states as follows: 

The amount of claim is 1,200,000.00$. I arrived at this figure by the 

average of the last two years of wages, which is 60,000$. I was 56 at the 

time of exposure, had 9 years left in the merchant marine before 

retirement. Wages lost is equal to 540,000.00$. The remaining 

660,000,00$ is for my injuries, pain and suffering.  

Further, Code of Civil Procedure, § 430.41 (b) states that “[a] party 

demurring to a pleading that has been amended after a demurrer to an earlier 

version of the pleading was sustained shall not demur to any portion of the 

amended complaint […] on grounds that could have been raised by demurrer to 

the earlier version of the complaint [...].” (See also Code Civ. Proc., § 430.80 (a) 

[unless pleading fails to state facts sufficient to constitute a cause of action, 

defect is waived by failure to object].) 

No formal “prayer for relief” was alleged in either version of the 

complaint, and this subject was not part of the first demurrer or the meet and 

confer efforts. As such, the argument has also been waived. 

            The case is re-assigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 
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17. 9:00 AM CASE NUMBER:  MSC22-00532 

CASE NAME:  BRUCE CLEVELAND VS. THANH V. NGUYEN 

HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT  

FILED BY THANH VAN NGUYEN 

*TENTATIVE RULING:* 

 

Hearing dropped from calendar case settled. 

 
 

  

 

    

18. 9:00 AM CASE NUMBER:  MSN20-0620 

CASE NAME:  SWIFT FINANCIAL LLC  VS.  HOWARD 

PETITION TO CONFIRM ARBITRATION AWARD  

FILED BY SWIFT FINANCIAL LLC 

*TENTATIVE RULING:* 

 

Denied without prejudice, there is no declaration, points and authorities or proof 

of service on file. 

 

The case is re-assigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 

 
 

  

 

    

19. 10:00 AM CASE NUMBER:  MSC21-01240 

CASE NAME:  EISENBERG VS. TREEIUM, INC. 

SETTLEMENT CONFERENCE  WITH JUDGE BASKIN  

*TENTATIVE RULING:* 

 

Continued to Thursday, 9/15/22 at 1:30 p.m. by agreement of counsel.  
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ADD-ON 

 

    

20. 9:00 AM CASE NUMBER:  MSC19-01650 

CASE NAME:  PIPPINS VS. WILLIAMS 

HEARING ON MOTION TO STRIKE 

*TENTATIVE RULING:* 

 

Before the Court is a special motion to strike the Cross-Complaint under Code of 

Civil Procedure section 425.16 ("anti-SLAPP"). For the reasons set forth, the 

motion as to Cross-Defendant Williams Simpich is granted, and as to Cross-

Defendants Vickey Pippins and Sandria Husband is denied. Any request for 

attorney’s fees by the prevailing party shall be addressed by separate motion and 

filed by October 15, 2022. 

Background  

On December 6, 2021, Defendants Jeremy D. Williams, Raymond Landry, and 

Synthia Jones-Clark ("Cross-Complainants") filed a cross-complaint naming as 

cross-defendants plaintiffs Vickey Pippins, Sandria Husband, Myrtle Jones, 

individually and on behalf of the Estate of Moses Jones, who is now deceased, 

and William Simpich, who is counsel for the Plaintiffs and other named Cross-

Defendants. On January 11, 2022, counsel for Cross-Complainants also filed a 

request for entry of default against all cross-defendants, which was entered by 

the Clerk of the Court on that date.  

On February 7, 2022, all Cross-Defendants filed a motion to set aside their 

defaults under Code of Civil Procedure section 473 ("Default Relief Motion"), 

which included a separate "Declaration of Counsel in Support of Motion to Set 

Aside Default and the Attached Proposed Motions." ("2/2022 Simpich 

Declaration").The 2/2022 Simpich Declaration attached a proposed "Motion to 

Strike Pursuant to CCP Section 425.16."  

On April 7, 2022, Cross-Complainants filed a request for dismissal of the first 

and second causes of action of the Cross-Complaint, which alleged causes of 

action for intentional and negligent misrepresentation. On April 29, 2022, the 
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Court granted Cross-Defendants' motion to set aside their defaults. They were 

ordered to file their answer or other responsive pleading by May 16, 2022. 

Cross-Defendants filed a revised version of their anti-SLAPP motion on June 13, 

2022.  

The Two-Step Analysis for anti-SLAPP Motions  

Code of Civil Procedure section 425.16(b)(1) provides: "A cause of action 

against a person arising from any act of that person in furtherance of the person’s 

right of petition or free speech under the United States Constitution or the 

California Constitution in connection with a public issue shall be subject to a 

special motion to strike, unless the court determines that the plaintiff has 

established that there is a probability that the plaintiff will prevail on the claim."  

Section 425.16(e) lists activities that qualify as "an act in furtherance of a 

person's right of petition or free speech" under the statute. (Code of Civ. Proc. 

§ 425.16(e)(1)-(4).)  

In Baral v. Schnitt (2016) 1 Cal.5th 376 ("Baral"), the California Supreme Court 

explained the two step approach courts take in ruling on an anti-SLAPP motion: 

The anti-SLAPP statute does not insulate defendants 

from any liability for claims arising from the protected 

rights of petition or speech. It only provides a 

procedure for weeding out, at an early stage, meritless 

claims arising from protected activity. Resolution of an 

anti-SLAPP motion involves two steps. First, the 

defendant must establish that the challenged claim 

arises from activity protected by section 425.16. 

[Citation omitted.] If the defendant makes the required 

showing, the burden shifts to the plaintiff to 

demonstrate the merit of the claim by establishing a 

probability of success. 

(Id. at 384.) (See also Navellier v. Sletten (2002) 29 Cal.4th 82, 88 ("Navellier") 

[if the Court finds the moving party has shown the claim arises from protected 

activity, "it must then determine whether plaintiff has demonstrated a probability 

of prevailing on the claim." (emphasis added)].) 
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"The only means specified in section 425.16 by which a moving defendant can 

satisfy the ["arising from" protected activity] requirement is to demonstrate that 

the defendant's conduct by which plaintiff claims to have been injured falls 

within one of the four categories described in subdivision (e), defining 

subdivision (b)'s phrase, "act in furtherance of a person's right of petition or free 

speech under the United States or California Constitution in connection with a 

public issue." [Citation omitted.]" (Equilon Enterprises v. Consumer Cause, Inc. 

(2002) 29 Cal.4th 53, 66.) If the moving party does not demonstrate that the 

claims arise from protected activity, then there is no basis to grant the special 

motion to strike, and the Court does not need to address the probability of 

Plaintiff prevailing on the merits of her Complaint. (Code Civ. Proc. § 

425.16(b)(1); Navellier, supra, 29 Cal.4th at 88.)  

Prong 1 Legal Framework for Analysis 

A. When A Claim "Arises from" Protected Activity 

The California Supreme Court recently addressed the first prong of the two-

pronged anti-SLAPP analysis in Bonni v. St. Joseph Health System (2021) 11 

Cal.5th 995 ("Bonni"), a case which neither party has cited but which is 

governing authority. The Court explained that at the "first step, courts are to 

'consider the elements of the challenged claim and what actions by the defendant 

supply those elements and consequently form the basis for liability.' [Citation 

omitted.]" (Id. at 1009 [emphasis added, quoting Park v. Board of Trustees of 

California State University (2017) 2 Cal.5th 1057, 1063].) It is "[t]he defendant's 

burden to identify what acts each challenged claim rests on and to show how 

those acts are protected under a statutorily defined category of protected activity. 

[Citation omitted.]" (Id.)  

"A claim arises from protected activity when that activity underlies or forms the 

basis for the claim. [Citations omitted.] Critically, 'the defendant's act underlying 

the plaintiff's cause of action must itself have been in furtherance of the right of 

petition or free speech.' [Citations omitted.]" (Park v. Board of Trustees of 

California State University (2017) 2 Cal.5th 1057, 1062-1063 ("Park") [italics in 

original, quoting City of Cotati v. Cashman (2002) 29 Cal.4th 69, 78].) (See also 

Optional Capital, Inc. v. Akin Gump Strauss, Hauer & Feld LLP (2017) 18 

Cal.App.5th 95, 111 ("Optional Capital") [the "gravamen" of the cause of action 
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must be protected activity, meaning that the acts on which liability is based 

constitute protected activity under the anti-SLAPP statute].)  

To evaluate the claim, "courts should consider the elements of the challenged 

claim and what actions by the defendant supply those elements, and 

consequently form the basis for liability." (Park, supra, 2 Cal.5th at 1063 

[emphasis added]; Contreras v. Dowling (2016) 5 Cal.App.5th 394, 404-405 [in 

the first step, a court examines " ' "the principal thrust or gravamen of a 

plaintiff's cause of action to determine whether the anti-SLAPP statute applies … 

." [Citation.]' [Citation omitted.] The 'gravamen is defined by the acts on which 

liability is based, not some philosophical thrust or legal essence of the cause of 

action.' [Citation omitted.]," quoting Finton Construction, Inc. v. Bidna & Keys, 

APLC (2015) 238 Cal.App.4th 200, 209 and Wallace v. McCubbin (2011) 196 

Cal.App.4th 1169, 1190].) The Court in Contreras v. Dowling, supra, 5 

Cal.App.5th 394 explained what the Court considers: 

"In deciding whether the 'arising from' requirement is 

met, a court considers 'the pleadings, and supporting 

and opposing affidavits stating the facts upon which 

the liability or defense is based.' (§ 425.16, subd. (b).)" 

(City of Cotati v. Cashman, supra, 29 Cal.4th at p. 79.) 

Thus, the court is not limited to examining the 

allegations of the complaint alone but rather considers 

the pleadings and the factual material submitted in 

connection with the special motion to strike. (Karnazes 

v. Ares (2016) 244 Cal.App.4th 344, 353–354 

[considering pleadings, a declaration, and e-mails 

attached thereto at first step of anti-SLAPP analysis]; 

see Navellier, supra, 29 Cal.4th at p. 90 ["Examination 

of the relevant documents reveals that each of Sletten’s 

acts (or omissions) about which plaintiffs complain 

falls squarely within the plain language of the anti-

SLAPP statute."].)  

(Id. at 408 [emphasis added].) 

The California Supreme Court has addressed the application of the anti-SLAPP 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 07 
HEARING DATE:  09/02/2022 

 

 

32 

 

statute to "mixed" causes of action in Baral and more recently in Bonni. A 

"mixed" cause of action for purposes of the anti-SLAPP statute is "a cause of 

action that rests on allegations of multiple acts, some of which constitute 

protected activity and some of which do not. [Citation omitted.]" (Bonni, supra, 

11 Cal.5th at 1010.) In a mixed cause of action, "courts should analyze each 

claim for relief – each act or set of acts supplying a basis for relief, of which 

there may be several in a single pleaded cause of action – to determine whether 

the acts are protected, and if so, whether the claim they give rise to has the 

requisite degree of merit to survive the motion. [Citation omitted.]" (Id.) This 

approach to a mixed cause of action applies even though the motion to strike 

seeks to strike an entire cause of action. (Id. at 1011.) 

B. Moving Parties' Burden of Proof on Motion 

It is "[t]he defendant's burden to identify what acts each challenged claim rests 

on and to show how those acts are protected under a statutorily defined category 

of protected activity. [Citation omitted.]" (Bonni, supra, 11 Cal.5th at 1009.) The 

California Supreme Court explained that this burden of proof protects the 

nonmovant "if a moving party has not specified which subparts of a cause of 

action it seeks to strike." (Id. at 1011.) "If a cause of action contains multiple 

claims and a moving party fails to identify how the speech or conduct underlying 

some of those claims is protected activity, it will not carry its first-step burden as 

to those claims. . . . The nonmovant is not faced with the burden of having to 

make the moving party's case for it." (Id.) 

C. Protected Activity Related to Litigation 

The two categories of protected activity in Code of Civil Procedure section 

425.16(e) on which Cross-Defendants rely are: "(1) any written or oral statement 

or writing made before a legislative, executive, or judicial proceeding, or any 

other official proceeding authorized by law," and "(2) any written or oral 

statement or writing made in connection with an issue under consideration or 

review by a legislative, executive, or judicial body, or any other official 

proceeding authorized by law." (Code Civ. Proc. §§ 425.16(e)(1), 425.16(e)(2).) 

1. Activity "In Connection With" Litigation 

The anti-SLAPP statute protections "extend[s] to lawyers and law firms engaged 
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in litigation-related activity." (Optional Capital, supra, 18 Cal.App.5th at 113.) 

"Any act" in furtherance of protected activity under Code of Civil Procedure 

section 425.16(b)(1) "includes communicative conduct such as the filing, 

funding, and prosecution of a civil action. [Citations omitted.] This includes 

qualifying acts committed by attorneys in representing clients in litigation." 

(Rusheen v. Cohen, supra, 37 Cal.4th at 1056.)  

"[A] statement is ‘in connection with’ litigation under section 425.16, 

subdivision (e)(2) if it relates to the substantive issues in the litigation and is 

directed to persons having some interest in the litigation." (Neville v. Chudacoff 

(2008) 160 Cal.App.4th 1255, 1266.) "A]lthough litigation may not have 

commenced, if a statement ‘concern[s] the subject of the dispute’ and is made ‘in 

anticipation of litigation "contemplated in good faith and under serious 

consideration" ' [Citation] then the statement may be petitioning activity 

protected by section 425.16." (Id. at 1268.)  

2. Illegality of Alleged Activity 

Activity that is illegal as a matter of law does not qualify as protected activity 

under the first prong of the anti-SLAPP statute. (Flatley v. Mauro (2006) 39 

Cal.4th 299, 316-318, 320 ("Flatley") [letter threatening extortion].) The rule 

applies to conduct that is criminally illegal, not merely a violation of a statute. 

(Fremont Reorganizing Corp. v. Faigin (2011) 198 Cal.App.4th 1153, 1168-

1169.) The defendant must either concede the illegality or the evidence must 

conclusively establish the illegality of the defendant's conduct as a matter of law. 

(Flatley, supra, 39 Cal.4th at 316, 320.) "[I]t is not sufficient that plaintiffs can 

reasonably argue or offer some evidence that defendant's conduct was unlawful." 

(Dziubla v. Piazza (2020) 59 Cal.App.5th 140, 150-151.)  

3. Litigation Privilege 

Moving Parties rely on the litigation privilege. With respect to acts in furtherance 

of the right of petition, which is the issue that the Court analyzes on the first 

prong of the anti-SLAPP analysis, "[t]he [litigation] privilege informs 

interpretation of the 'arising from' prong of the anti-SLAPP statute (see Equilon 

Enterprises v. Consumer Cause, Inc., supra, 29 Cal.4th at pp. 64–65), but 

protections afforded by the statute and the privilege are not entirely coextensive. 

[Citation omitted.]" (Navellier v. Sletten (2003) 106 Cal.App.4th 763, 770 
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("Navellier II") [emphasis added].)  

The litigation privilege is a defense to a cause of action, and therefore is properly 

addressed in the second prong of the anti-SLAPP analysis. "[I]f the gravamen of 

the action is communicative, the litigation privilege extends to 

noncommunicative acts that are necessarily related to the communicative 

conduct, which in this case included acts necessary to enforce the judgment and 

carry out the directive of the writ. [Citations omitted.] Stated another way, unless 

it is demonstrated that an independent, noncommunicative, wrongful act was the 

gravamen of the action, the litigation privilege applies." (Rusheen v. Cohen 

(2006) 37 Cal.4th 1048, 1065 [communicative conduct of obtaining a default 

judgment based on a false declaration of service was the gravamen of the cause 

of action, not the noncommunicative conduct of executing on the judgment].) 

Procedural Issues on Cross-Defendants' anti-SLAPP Motion 

A. First and Second Causes of Action of the Cross-Complaint 

Cross-Defendants' "amended" motion filed June 13, 2022 states that all of the 

Cross-Defendants move to strike "the Cross-Complaint in this action" pursuant 

to the Default Relief Motion. The Default Relief Motion attached a copy of a 

proposed anti-SLAPP motion as an exhibit, but the proposed anti-SLAPP motion 

was not filed as a motion seeking relief from the Court in February 2022, nor 

could it have been filed, until after Cross-Defendants' defaults were set aside. 

The defaults were set aside based on the Court's posted Tentative Ruling on the 

Default Relief Motion on April 29, 2022. By the date the "amended" anti-SLAPP 

motion was filed with the Court and scheduled for hearing on June 13, 2022, 

Cross-Complainants had dismissed the first and second causes of action of the 

Cross-Complaint. As a result, any challenge to those causes of action are mooted 

by the dismissal and will not be considered. 

B. Parties Challenging Claims in the anti-SLAPP Motion 

The motion is also ambiguous as to whether the challenges to the third cause of 

action are made only Simpich or by Simpich, Pippins and Husband. (Compare 

Mot. p. 3, ll. 3-17 [suit is aimed at chilling constitutional right to petition of 

Simpich and his clients Pippins and Husband] with Mot. p. 11, ll. 11-12 and 16-

18 [referring only to claim against Simpich in addressing the two-pronged 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 07 
HEARING DATE:  09/02/2022 

 

 

35 

 

approach to anti-SLAPP motion] and Mot. p. 16, ll. 19-26 [Simpich claim for 

attorneys' fees] but see Reply, p. 10 [fees and costs for Cross-Defendants].) The 

Court interprets the motion as a challenge by Simpich, Husband, and Pippins. 

C. Fourth Through Ninth Causes of Action 

Though the notice of motion refers to the anti-SLAPP being directed to the 

Cross-Complaint, the supporting memorandum addresses only challenges to the 

third cause of action for elder abuse, which is the only remaining cause of action 

against Simpich, Husband, and Pippins. The motion addresses only the lack of 

merit of the elder abuse cause of action against Simpich, Husband and Pippins. 

(Mot. pp. 13-16.) The motion recognizes that by their terms, the fourth through 

ninth causes of action are not directed to Simpich, Husband, or Pippins as cross-

defendants and allege only breaches of contract or other obligations by Myrtle 

Jones, or unjust enrichment of Myrtle Jones, not Simpich, Husband, or Pippins. 

(Mot. p. 2, ll. 19-22; X-Compl. ¶¶ 85-88, 94-96, 100-103, 107-112, 116-120.)  

To the extent the Reply raises a challenge to the fourth through ninth causes of 

action for the first time, the Court does not consider the argument. Further, the 

argument in the Reply does not show that protected activity supplies an essential 

element of any of those causes of action or that those causes of action, which 

essentially allege Myrtle Jones' failure to pay a debt allegedly owed to Cross-

Complainants, are founded on the protected activity cited by Moving Parties as 

the "pertinent" allegations of protected activity for the anti-SLAPP. (Mot. p. 3, ll. 

3-13; p. 3, l. 26 – p. 5, l. 11 [citing the "pertinent" allegations of the Cross-

Complaint as paragraphs 29-34 related to an alleged false declaration by Simpich 

and alleged forged declaration and certificate by Dr. Brown attached as Exhs. 7-

10 to the Cross-Complaint].) Though the Motion did not challenge the fourth 

through ninth causes of action, if Moving Parties contend it did, they have not 

met their burden of demonstrating those causes of action are founded on 

protected activity under Prong 1. (Bonni, supra, 11 Cal.5th at 1009.) 

3rd Cause of Action for Elder Abuse 

A. Elements of Financial Abuse of An Elder 

Cross-Complainants allege a claim for financial elder abuse by Simpich, Pippins, 

and Husband for alleged violation of Welfare & Institutions Code section 
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15610.30. (X-Compl. ¶ 74.) Welfare & Institutions Code § 15610.30 defines 

what constitutes financial abuse of an elder. A person commits financial elder 

abuse if the person "[t]akes, secretes, appropriates, obtains, or retains real or 

personal property of an elder or dependent adult for a wrongful use or with intent 

to defraud, or both," "[a]ssists in taking, secreting, appropriating, obtaining, or 

retaining real or personal property of an elder or dependent adult for a wrongful 

use or with intent to defraud, or both," or "[t]akes, secretes, appropriates, obtains, 

or retains, or assists in taking, secreting, appropriating, obtaining, or retaining, 

real or personal property of an elder or dependent adult by undue influence, as 

defined in Section 15610.70." (Welf. & Inst. Code § 15610.30(a)(1), (2) and (3).) 

Financial abuse under Welfare & Institutions Code section 15610.30 is a distinct 

and separate form of abuse from other types of abuse, and that is the claim 

Cross-Complainants allege. (Welf. & Ins. Code § 15610.07(a) [defining 

"financial abuse" under Welfare & Institutions Code section 15610.30 as one 

form of elder abuse].) 

B. Allegations of Cross-Complaint on Which Elder Abuse Claim Is 

Made 

The Cross-Complaint alleges a Restraining Order was issued protecting Mrs. 

Jones from having contact with Pippins and Husband. (X-Compl. ¶ 27 and Exh. 

6.) Cross-Complainants allege Simpich made a false declaration and obtained a 

forged certificate and declaration by Dr. Brown, a Kaiser physician who stated 

she examined Mrs. Jones, to remove Mrs. Jones from a 24-hour care facility. (X-

Compl. ¶¶ 29-34, Exh. 6 [Restraining Order], Exhs. 7-10 [alleged false 

declaration/forged physician documents (referred to as "Contested Documents" 

for convenience)].) 

Cross-Complainants allege three activities on which the financial elder abuse 

claim is based in paragraph 74 of the Cross-Complaint: (A) Pippins and Husband 

removed Mrs. Jones from a care facility in Turlock in March 2019, causing Mrs. 

Jones to become comatose and requiring 24-hour care for her thereafter ("Claim 

A"); (B) in August 2019 Simpich, Pippins and Husband presented the Contested 

Documents to Greenridge to remove Mrs. Jones from that facility without 

authorization from the other family members who were designated in Mrs. Jones 

advanced healthcare directive ("Claim B"); and (C) in August 2019 Pippins and 
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Husband, "with the assistance of Attorney William Simpich," removed Mrs. 

Jones from the 24-hour healthcare facility where she was living in violation of 

the Restraining Order ("Claim C").  

Application of Prong 1 Analysis to Elder Abuse Claim 

A. Claim (A) – March 2019 Removal from Turlock 

The activity alleged in paragraph 74 as Claim (A) addresses only conduct by 

Pippins and Husband. Moving Parties have not demonstrated any connection 

between the removal of Mrs. Jones from the Turlock facility by Pippins and 

Husband in March 2019 and any petitioning activity. The alleged activity in 

March 2019 preceded by months Simpich's engagement and is an allegation of 

conduct, not communicative activity related to litigation. The motion makes no 

showing that this allegation on which the elder financial abuse claim is based is 

protected activity under the anti-SLAPP statute. Moving Parties Husband and 

Pippins have not met their burden under Prong 1 that this Claim (A) against 

Husband and Pippins is based on protected activity. 

B. Claims (B) and (C) Removal of Jones from Greenridge by Use of 

the Contested Documents and in Violation of Restraining Order 

Imposed on Husband and Pippins 

1. Against Simpich 

The Cross-Complaint alleges Simpich is an attorney. (X-Compl. ¶ 74.) Simpich 

has demonstrated that he was engaged by Mrs. Jones directly in July 2019 to 

represent her in litigation and that the Contested Documents were prepared in 

connection with and filed in litigation (Jones v. Landry, MSN19-1429 ("Jones 

Case")) and were part of Simpich's work by which he was engaged by Jones 

through communications with her niece, Ms. Hudson, leading to the filing of the 

Complaint initiating this action. (2/2022 Simpich Decl. ¶¶ 11, 12; 8/19/2022 

Simpich Decl. ¶ 3 and Exhs. 1 and 2.) (See also Mot. p. 3, ll. 3-5.)  

Simpich argues the Contested Documents were genuine documents and not 

forged, and that they were filed in the Jones Case action Jones v. Landry, Contra 

Costa Superior Court Case No. MSN19-1429 in the time period of July 2019 

through September 2019, in which Williams was contesting Mrs. Jones's 

capacity. (2/2022 Simpich Decl. ¶¶ 11, 12; 8/19/2022 Simpich Decl. ¶ 3 and 
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Exhs. 1 and 2.) Documents prepared and filed in litigation come within the anti-

SLAPP statute provisions generally related to petitioning activity under Code of 

Civil Procedure section 425.16(e)(1) and (2) as a writing made before a judicial 

proceeding filed with a judicial body and a "writing made in connection with an 

issue under consideration or review by a . . . judicial body." The presentation of 

declarations by Simpich to Greenridge in representing Mrs. Jones to help her be 

released from Greenridge are protected activities by Simpich in his capacity as 

counsel for Mrs. Jones in furtherance of petitioning activity based on these facts. 

Claim (B) expressly alleges that protected activity as the basis for the claim 

against Simpich. Though Claim (C) does not expressly refer to the Contested 

Documents in alleging Simpich's "assistance" of Husband and Pippins in 

removing Mrs. Jones from the Greenridge facility, the Court construes the 

allegations against Simpich reasonably as all being based on his communicative 

and petitioning activities as counsel for Mrs. Jones and Pippins based on his 

preparation and obtaining the Contested Documents and use of those documents 

in representing his client. This is the activity on which the claims against 

Simpich are founded. Simpich has met Prong 1 as to the elder financial abuse 

claims alleged against him.  

2. Against Husband and Pippins 

Though Claim (B) refers to a violation of an authorization in Mrs. Jones's 

advance healthcare directive and Claim (C) refers to the violation of the 

Restraining Order against Husband and Pippins, the Court construes these claims 

together and finds the claims against Pippins and Husband as alleged are based 

on conduct by Pippins and Husband in violating the Restraining Order. This 

noncommunicative conduct, which is not petitioning activity, and which 

allegedly violated the no-contact provisions of the Restraining Order does not 

allege protected activity as the basis for these claims against Husband and 

Pippins. Husband and Pippins have not met their burden of demonstrating how 

these allegations of violation of a Restraining Order by contacting and removing 

Mrs. Jones from Greenridge which they were not allowed to do under that order, 

is based on protected activity, even if the conduct may not rise to the level of 

illegal activity under Flatley v. Mauro, supra.  

Considering the allegations of paragraphs 29-34 and 74, Husband and Pippins 
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have not met their burden of demonstrating any of the claims asserted against 

them in the third cause of action arise out of protected activity in order to meet 

Prong 1 of the anti-SLAPP analysis. The Court therefore does not reach Prong 2 

as to Husband and Pippins. The motion is denied as to Husband and Pippins. 

Prong 2 Analysis of Elder Abuse Claims Against Simpich 

Simpich has shifted the burden to Cross-Complainants to demonstrate a 

probability of prevailing on the merits of their elder financial abuse claim against 

Simpich based on Simpich's showing the claim arises out of protected activity. 

This requires Cross-Complainants "to demonstrate that each challenged claim 

based on protected activity is legally sufficient and factually substantiated." 

(Baral, supra, (2016) 1 Cal.5th at 396.). This burden is an evidentiary burden 

which Cross-Complainants must meet with admissible evidence. (Optional 

Capital, supra, 18 Cal.App.5th at 112.) 

Simpich contends the cause of action against him is barred by the litigation 

privilege, and he also argues that the claim fails on its merits factually and 

legally.  

A. Litigation Privilege 

" 'The litigation privilege applies : []to any communication (1) made in judicial 

or quasijudicial proceedings; (2) by litigants or other participants authorized by 

law; (3) to achieve the objects of the litigation; and (4) that have some 

connection or logical relation to the action.' [Citation, internal quotations marks 

omitted.][] The privilege is 'absolute in nature, applying []to all publications, 

irrespective of their maliciousness. [Citation, internal quotation marks omitted.]' 

'Any doubt about whether the privilege applies is resolved in favor of applying 

it.' [Citations, internal quotation marks omitted.]" (Optional Capital, supra, 18 

Cal.App.5th at 112.) The litigation privilege extends to communications that 

have some relation to an anticipated litigation proceeding.(Rubin v. Green (1993) 

4 Cal.4th 1187, 1194.) If the claim is based on a communicative act, under 

Rusheen v. Cohen, supra, 37 Cal.4th 1048, the litigation can also extend to 

noncommunicative acts "necessarily related" to the communicative act, in that 

case a post-judgment enforcement activities following entry of a default 

judgment based on false service declarations. (Id. at 1057, 1065.) The litigation 

privilege focuses on the attorney's activities and whether the attorney's actions 
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are centered on the attorney's role as counsel for the client in light of pending or 

threatened litigation. (Contreras v. Dowling, supra, 5 Cal.App.5th at 410-411 

[and cases cited therein].) 

Simpich’s activities on which the claims against him are based are protected by 

the litigation privilege. Cross-Complainants cannot demonstrate a probability of 

prevailing on their elder abuse claims against Simpich in the third cause of action 

in the face of the litigation privilege. (Contreras v. Dowling, supra, 5 

Cal.App.5th 394, 399 [holding trial court erred in not granting anti-SLAPP 

motion by attorney based on the litigation privilege]; Finton Construction, Inc. v. 

Bidna & Keys, APLC, supra, 238 Cal.App.4th at 212-213 [litigation privilege 

precluded claim against counsel for receiving and retaining hard drive containing 

alleged trade secrets, supporting the trial court order granting the anti-SLAPP 

motion].) 

The motion as to Simpich is granted on that ground.  

B. Additional Ground – Failure to State A Claim 

The declarations by Landry, Jones-Clark and Williams each repeat a 

substantially similar statement about an incident that allegedly occurred on July 

6, 2019 at the Greenridge facility; they each rely on what they characterize as a 

"Greenridge incident report" ("Report") regarding that incident and state Simpich 

met with Mrs. Jones as "agent" for Husband and Pippins. (Williams Decl. ¶ 9 

and Exh. 6; Landry Decl. ¶ 9 and Exh. 5; Jones-Clark Decl. ¶ 9 and Exh. 5.) 

Landry and Jones-Clark also attach a durable power of attorney they assert was 

prepared by Simpich and signed by Mrs. Jones during his July 6, 2019 meeting 

with Mrs. Jones. (Landry Decl. Exh. 6; Jones-Clark Decl. Exh. 6.) This 

paragraph and the exhibits is the only evidence offered in the declarations to 

support their claims against Simpich in the Cross-Complaint, and notably absent 

is any evidence that the Contested Documents are false or forged. 

In the Reply, the Moving Parties object to the statements in paragraph 9 of the 

declarations and evidence regarding the events of the July 6, 2019 meeting 

between Simpich and Mrs. Jones as well as the Report as (1) inadmissible 

hearsay, and (2) based on lack of personal knowledge of each of the declarants. 

The declarations include no facts showing they have any personal knowledge 

upon which to base their statements in paragraph 9 of their declarations; to the 
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contrary, the Report on its face indicates none of them were present and the 

declarations do not lay any other foundation for their statements. Those 

objections are sustained; the evidence is inadmissible.  

The Pippins deposition testimony makes no reference to Husband, and Cross-

Complainants have offered no evidence of any "agency" relationship between 

Simpich and Husband in connection with Simpich's activity alleged in this cause 

of action.  

Cross-Complainants offer testimony from a deposition of Pippins in which she 

states she engaged Simpich as counsel in June or July 2019. (Orme Decl. Exh. 

1.) That evidence alone does not support the inference that Simpich was acting as 

an "agent" for Pippins in meeting with Mrs. Jones and using the Contested 

Documents filed in Court in the Jones Action as Mrs. Jones's counsel when he 

allegedly presented those documents to Greenridge, which Simpich states he did 

as counsel for Mrs. Jones. Indeed, the power of attorney the Cross-Complainants 

state, without foundation as to their personal knowledge, that Simpich prepared 

for Mrs. Jones in connection the July 2019 meeting names Willie Hudson as her 

agent and tends to further support that Simpich was acting as counsel for Mrs. 

Jones, not as agent for Pippins or Husband. (Jones-Landry Decl. Exh. 6.)  

Cross-Complainants offer no admissible evidence that supports that Simpich 

took, secreted, or assisted others in taking or secreting any real or personal 

property of Mrs. Jones, essential elements of the claim. Given that Cross-

Complainants are suing Mrs. Jones in ensuing causes of action for not paying 

them on debts they contend are owed, and Mrs. Jones subsequent power of 

attorney in favor of Willie Hudson which Cross-Complainants themselves attach, 

their standing to pursue these claims on behalf of Mrs. Jones under the earlier 

power of attorney is in doubt, but the Court does not need to reach that issue.  

Cross-Complainants have not met their burden on Prong 2 to demonstrate they 

have a probability of prevailing on their claims asserted against Simpich in the 

third cause of action, which are the only claims asserted against Simpich in the 

Cross-Complaint. The anti-SLAPP motion as to the claims against Simpich is 

granted.  

Any request for attorney’s fees shall be addressed by separate motion to be filed 

by October 15, 2022. This deadline is set in light of the reassignment of the case 
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to Judge Douglas in Department 18 and the impending trial set for October 7, 

2022. The case is re-assigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 
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